
CMS_LawTax_CMYK_28-100.eps

Introduction
3

Editorial
4

Europe
Interpretation of cross-border insolvency 
rules: the ECJ’s ruling on MG PROBUD
6

Austria
Insolvency law reform 2010
8

Bulgaria
Insolvency proceedings when debtor 
companies cannot afford to pay
10

Croatia
Insolvency and the enforcement 
proceedings
12

France
The Paris court of appeal overturns 
a debtor’s improper use of the 
sauvegarde procedure
14

Hungary
Recent court decisions regarding 
liquidation proceedings
17

Italy
Rescue and restructuring fund for  
firms in financial difficulty
18

The Netherlands
Granting secured loans to companies  
in financial difficulty
20

Poland
Proposed amendments to regulations 
regarding “consumer bankruptcy”
22

Romania
Restructuring loans when the borrower 
faces imminent insolvency
24

Spain
The early agreement proposal
26

Switzerland
The liability of boards of directors 
relating to social security contributions
28

Ukraine
Key issues in debt restructuring
30

United Kingdom
Keep your insolvency event  
clauses up to date
32

Contact Details
34

NEWSLETTER
CMS Restructuring and 
Insolvency in Europe 
Spring 2010





3

We are pleased to present this 
spring edition of the CMS 
Restructuring and Insolvency in 
Europe Newsletter. We aim to 
give information on topical issues 
in insolvency and restructuring 
law in countries in which CMS 
offices are located. 

This edition looks at: 

the ECJ’s ruling on MG Probud and ——
the interpretation of cross-border 
insolvency rules; 

the Austrian insolvency law reform; ——

Bulgarian insolvency proceedings; ——

insolvency and enforcement ——
proceedings in Croatia; 

the French Court of Appeal’s ruling ——
regarding the use of the sauvegarde 
procedure; 

recent court decisions in Hungary with ——
respect to the liquidation process; 

the fund established in Italy to rescue ——
and restructure firms in financial 
difficulty; 

issues to consider when granting ——
secured loans to companies in financial 
difficulty in the Netherlands; 

the review of the proposed ——
amendments to Polish regulations 
regarding “consumer bankruptcy”; 

threats to lenders restructuring loans ——
in Romania when the borrower faces 
imminent insolvency; 

the early agreement proposal in Spain ——
as a speedy way to complete the 
insolvency process; 

directors’ liability in relation to social ——
security contributions in Switzerland; 

key issues in debt restructuring in ——
Ukraine; and 

the dangers of failing to keep ——
insolvency event clauses up to date 
in the United Kingdom.

Introduction

CMS aims to be recognised as the best 
European provider of legal and tax services. 
Clients say that what makes CMS special 
is a combination of three things: strong, 
trusted client relationships, high quality 
advice and industry specialisation. We 
combine deep local expertise and the most 
extensive presence in Europe with cross-
border consistency and coordination. 
CMS operates in 27 jurisdictions, with 53 
offices in Western and Central Europe and 
beyond. CMS was established in 1999 
and today comprises nine CMS firms, 
employing over 2,400 lawyers. CMS is 
headquartered in Frankfurt, Germany.

The CMS Practice Group for Restructuring 
and Insolvency represents all the 
restructuring and insolvency departments 
of the various CMS member firms. The 
restructuring and insolvency departments 
of each CMS firm have a long history of 
association and command strong positions, 
both in our respective homes and on 
the international market. Individually we 
bring a strong track record and extensive 
experience. Together we have created a 
formidable force within the world’s market 
for professional services. The member firms 
operate under a common identity, CMS, 
and offer clients consistent and high-
quality services.

Members of the Practice Group advise 
on restructuring and insolvency issues 
affecting business across Europe. The 
group was created in order to meet the 
growing demand for integrated, multi-
jurisdictional legal services. Restructuring 
and insolvency issues can be particularly 
complex and there is such a wide range 
of different laws and regulations affecting 
them. The integration of our firms across 
Europe can simplify these complexities, 
leaving us to concentrate on the legal 
issues without being hampered by 
additional barriers. In consequence we 
offer coordinated European advice through 
a single point of contact.
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The last 18 months have seen intense 
debate not only on if and when the 
economy would pick up for good, but also 
on policy, i.e. if and how governments 
should intervene both financially and 
through adapting the legal restructuring 
framework. In the heat of the recession, 
there was rarely time to debate whether 
a State should actually buy a major 
bank, inject capital into an aerospace 
company or provide considerable loans 
to an automobile manufacturer. Today 
we witness (mainly retrospectively, 
unfortunately) debate on the policies 
driving this, throughout Europe.

“Should aid be granted to firms in 
difficulty?” was the provocative title of a 
report made by Oxera Consulting Ltd. upon 
the request of the European Commission 
(the “Commission”) and made public in 
December 2009. Perhaps unsurprisingly, 
the report suggests that there is little 
correlation between the granting of 
State aid and the preservation of jobs 
or continued macro-economic activity. 
Furthermore, the report indicates that if 
such a relationship exists at all, it hinges 
more on the specific merits of each case. 

The Commission carefully specifies on its 
website that the Oxera report does not 
represent the opinion of the Commission, 
but “will be taken into consideration in 
the Commission’s assessment of individual 
cases and its future review of its general 
guidelines”. These guidelines were adopted 
in 2004 and were due to be reviewed in 
2009. During the crisis, the Commission 
decided to keep the guidelines in force and 
extended their validity until 2012.

Obviously, in preparation for its new 
guidelines, the Commission is lending 
an ear to the opinion that State aid, in a 
large number of cases, delays unprofitable 
firms from exiting the market (such a view 
rejects the argument that a restructuring 
plan can actually restore a company’s long-
term viability). This shifts the burden of 
structural adjustment onto more efficient 
firms who are managing without it.

The European Commission has always 
taken a tough line on State interference 
in restructurings as it goes against the 
principle of ‘competition on merits’, 
reinforces the market power of the aid 
recipient, reduces dynamic incentives of 
competitors, encourages moral hazard 
and excessive risk-taking and undermines 
the single market. According to the 
Commission, all these effects still exist 
in times of crisis, but that (certainly in 
relation to the financial crisis) economic 
stability and consumer confidence must 
also be considered. Moreover, there are 
further reasons why competition rules are 
especially important during a systemic 
crisis; one of them, according to the 
Commission, is the need to ensure that 
states do not resort to protectionism. 
In any event, restructuring aid must 
encourage the “restoration of long-
term viability, adequate burden-sharing 
and measures to limit distortions of 
competition”.

But that’s the theory. The reality is that, 
according to the European Commission’s 
December 2009 “scoreboard on State 
aid”, State aid has quadrupled amongst 
EU countries (from 0.5% of GDP to 2.2%) 
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cross-border activities to the detriment 
of European businesses and consumers. 
The Commission could have followed the 
Oxera report and added that the macro-
economic effectiveness of State aid must 
be judged on a case-by-case basis, if it can 
be measured at all. But then again, the 
effectiveness of state aid, in itself, does not 
rank highly amongst important national 
policies – other than generally preferring 
national interests.

However, the Oxera report suggests that 
an efficient insolvency process would 
help ensure more positive outcomes from 
distressed situations.

Indeed, a number of countries (notably 
France, Italy and Belgium) have 
implemented new laws on bankruptcy 
protection and restructuring. In the Belgian 
example (as in many others) the legislator 
intended to provide alternatives in a formal 
bankruptcy procedure. Interestingly, these 
alternatives are all based on the ‘debtor-
in-possession model’ (although court 
supervision has been tightened) and are 
so flexible that in many scenarios the end 
result for most creditors will be identical 
to that of a bankruptcy. The law also 
allows the courts to give preference to a 
restructuring scheme which is not fully 
in the creditors’ interests, but also takes 
into account macro-economic and social 
factors – and companies and courts 
alike have made very creative use of this 
flexibility. In other words, this time it is not 
the State, but the creditors who are paying, 
in part, for the survival of the business 
and related employment. Whether this is a 
good policy is open to debate. 

Nonetheless, one year after it came into 
force, the options offered by the new law 
have been both acclaimed and widely 
used. However, one type of creditor has 
made it a policy to systematically oppose 
any restructuring plan, and to appeal any 
judgment instigating one, that adversely 
affects its right – the State. The same 
government that passed the law now 
claims that the principle of “tax equality” 
means there can be no reduction in the 
amount of tax due from the restructured 
company.

Did anyone say there was a policy? 

On 11 March 2010, the Brussels Court of 
Appeal (with a little help from the CMS 
restructuring team) reminded the Belgian 
State it did have a policy in this matter – 
allowing restructured companies to only 
partially repay creditors, outside of a
formal bankruptcy procedure – and that 
the law treats the State as it treats any 
other creditor.

So at least that part of the policy is now 
clear. And luckily, it’s the one part that 
works.

/
Carl Leermakers
CMS DeBacker, Brussels
E carl.leermakers@cms-db.com

since the beginning of the financial crisis. 
80% of that aid went towards State-
financed bail-outs or other restructuring 
interventions. 

And in a situation of financial, economic 
and budgetary crisis, the differences 
between Member States in terms of 
resources available for State intervention 
become more pronounced, and obvious 
differences in policy appear. Ireland’s State 
aid rose from 1% to over 20% of GDP in 
2008, Luxembourg’s from 0.2% to 8%, 
whereas Italy’s (and, interestingly, Greece’s) 
State aid remained unchanged at 0.4%. In 
absolute terms, the United Kingdom and 
Germany offered the most in aid (EUR 72.5 
billion and EUR 66.8 billion respectively), 
more than three times the amount spent 
by France, an economy comparable in size.

So what is the policy at national level? 
Many countries (including Italy, see 
page 18) are creating or reinforcing 
specific government-financed funds for 
restructuring aid. The figures tend to show 
that State aid will not drop to pre-2008 
levels for a considerable time. The use of 
public monies to assist in restructuring 
private companies is certainly not driven 
by macro-economic, long-term or pan-
European reasoning. By their nature, 
national interventions have the potential 
to focus on national markets and retrench 
behind national boundaries. Furthermore, 
such measures are driven by political 
reality, which is both a short-term and a 
local concern. The Commission is right 
in stating that, overall, this hinders the 
functioning of the single market, creates 
entry barriers and reduces incentives for 

mailto:carl.leermakers@cms-db.com
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The European Court of Justice (ECJ), 
in its verdict passed on 21 January 
2010 (C-444/07), specified the scope 
of rules regulating the recognition 
and enforcement by Member States 
of judgments relating to insolvency 
proceedings. 

After the opening of main insolvency 
proceedings in one Member State, 
competent authorities of another Member 
State are required, in principle, to recognise 
and enforce all judgments concerning the 
main proceedings.

Facts of the case

In 2005, MG Probud – a Polish-based 
construction company, engaged in 
construction work in Germany via its 
branch – was declared insolvent by a Polish 
court. 

As a result of procedures initiated by the 
Hauptzollamt Saarbrücken (Principal 
Customs Office in Saarbrücken, Germany), 
the Amtsgericht Saarbrücken (Local Court 
in Saarbrücken) issued a decision in respect 
of an attachment of the company’s funds 
in a German bank account, as well as 
various claims in Germany.

Following the decision, the Sąd Rejonowy 
Gdańsk-Północ w Gdańsku (North Gdansk 
District Court in Gdansk, Poland) sought a 
preliminary ruling from the ECJ on whether 

the German authorities’ conduct could 
be considered lawful under the European 
regulations.

Statements of the ECJ’s ruling

The ECJ presented in its judgment a detailed 
interpretation of the EU Insolvency 
Regulation (No. 1346/2000 of 29 May 
2000; “Regulation”), highlighting the 
following:

1. Universal scope of main insolvency 
proceedings

The Court emphasised the universal scope 
of main insolvency proceedings, opened by 
a competent court of a Member State, on 
which territory the debtor’s centre of main 
interest (COMI) is located. The reach of 
main proceedings extends over a debtor’s 
assets situated in each Member State. 
The ECJ held that only the opening of 
secondary proceedings in another Member 
State, on which territory the debtor is 
active through its branch, can diminish 
the universal scope of main proceedings. 
However, secondary proceedings have 
effect only in respect of the debtor’s assets 
located in the State of their opening.

2. Universal powers of an insolvency 
liquidator
 
The ECJ also stressed that the universal 
scope of main insolvency proceedings 

regularly relates to the authority of an 
appointed liquidator. All powers, vested 
in a liquidator by the law of a competent 
Member State, can be exercised in every 
other Member State, including the power 
to possess the debtor’s assets. Likewise, 
such authority can also only be limited by 
the opening of secondary proceedings 
and appointing a separate administrator in 
another Member State.

3. Automatic recognition of judgments

The Court highlighted that the judgment 
opening main insolvency proceedings in 
one Member State is to be recognised in all 
the other Member States from the moment 
of becoming effective in the State of the 
opening; and without any formalities it has 
the exact effect in all the other Member 
States, as it has under the law of the State 
of the opening. The rule also applies to 
any other judgment relating to the main 
proceedings issued by a competent court.

4. Applicable law

The ECJ indicated that authorities of 
other Member States should not only 
recognise the judgment opening insolvency 
proceedings but also ought to follow 
all the other related rulings originating 
from the law of the State of the opening. 
The Court held that main insolvency 
proceedings opened in one Member 
State, as well as any other action taken 
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in another Member State, are governed 
by the law of the State of the opening. 
Only actions undertaken within secondary 
proceedings are regulated by the law of 
the State of their opening.

Moreover, the ECJ indicated that the 
Regulation only provides two possible 
causes for refusing the enforcement of 
judgments on insolvency proceedings –  
a threat of limiting personal freedom or 
postal secrecy, or if such judgement is 
manifestly contrary to the State’s public 
policy, its fundamental principles or the 
constitutional rights and liberties of the 
individual in particular.
As highlighted by the Court, all these 
stem from the basic principle of European 
cooperation – the rule of mutual trust.

The decision

In interpreting the Regulation, the ECJ 
found the conduct of the German 
authorities to be unlawful. The Court held 
that the universal scope of main insolvency 
proceedings, initiated by the Polish court, 
extends over all of MG Probud’s assets, 
including those located in Germany. As 
secondary proceedings were not initiated, 
the Polish law regulates not only the 
opening of the insolvency proceedings, 
but also their course and closure in each 
Member State. 

The ECJ concluded that “after the 
main insolvency proceedings have 
been opened in a Member State the 
competent authorities of another 
Member State, in which no secondary 
insolvency proceedings have been opened, 
are required, subject to the grounds for 
refusal (…) to recognise and enforce 
all judgments relating to the main 
insolvency proceedings and, therefore, 
are not entitled to order, pursuant to 
the legislation of that other Member 
State, enforcement measures relating 
to the assets of the debtor declared 
insolvent that are situated in its 
territory when the legislation of the 
State of the opening of proceedings 
does not so permit (…).”

Consequences 

The ECJ’s interpretation of the Regulation 
has far reaching consequences. From a 
creditors’ point of view, it is important to 
ascertain whether a debtor has already 
been declared insolvent in a different 
Member State, because such a creditor 
may face a number of problems in respect 
of main insolvency proceedings opened 
in another Member State, such as the 
necessity to understand the powers of a 
foreign administrator and the insolvency 
law regime of the State of the opening, 
among other things. In addition, the 
auditor will inevitably encounter problems 
with the usage of common language. It 

may also turn out to be very costly to start 
legal action or judicial executions against 
a debtor or its branch, if the insolvency 
administrator already appointed in another 
Member State is legally allowed to contest 
any legal act that satisfies creditors’ debts. 
For instance, in Germany the insolvency 
administrator has a wide range of legal 
powers to contest legal acts, including 
payments to creditors, carried out by the 
debtor during a ten-year period prior to 
the petition for the institution of insolvency 
proceedings or subsequent to the filing 
of such a petition provided that specific 
criteria are fulfilled, e.g. the other party 
was aware of the debtor’s illiquidity and/
or the payment disadvantaged other 
creditors.

Therefore, the most convenient solution 
is to request the opening of secondary 
insolvency proceedings. The problem with 
this however is that not every legal system 
provides a creditor with such power. 
However, at present, this is the only option 
available to creditors to be able to subject 
insolvency proceedings to their respective 
national law.

/
Dr. Helmut Schwarz  
CMS Hasche Sigle, Dresden
E helmut.schwarz@cms-hs.com
/
Hanna Rosiak  
CMS Hasche Sigle, Dresden
E HANNA.ROSIAK@cms-hs.com

mailto:helmut.schwarz@cms-hs.com
mailto:HANNA.ROSIAK@cms-hs.com
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A comprehensive reform of insolvency  
law is about to be achieved in Austria: on  
2 March 2010 the government bill for the 
amendment of the Insolvency Law Act 
was issued (the “Insolvency Law Reform 
Act” (ILRA)) which shall come into force 
on 1 July 2010. The reform was made 
against the backdrop of the financial crisis 
during which the current insolvency law 
regime proved to be inadequate to meet 
the challenges of the changed economic 
environment. The philosophy behind the 
ILRA can be summed up by the slogan 
“Restructuring instead of Liquidation”. In 
the following we will briefly outline the 
main aspects of the reform. 

General

The current structure of insolvency 
proceedings 

If a debtor becomes insolvent either 
bankruptcy proceedings 
(Konkursverfahren) or settlement 
proceedings (Ausgleichsverfahren) are 
opened. Settlement proceedings primarily 
aim to discharge the debtor’s debts whilst 
still carrying on its business, whereas 
bankruptcy proceedings generally lead 
to the winding-up of the business of the 
debtor. Under the current regime when 
undergoing settlement proceedings the 
debtor must settle at least 40% of the 
creditors’ claims within two years. 

Once insolvency proceedings have been 
initiated against the assets of the debtor, 
the debtor may also file for a “forced 
settlement” (Zwangsausgleich), in which 
case the debtor must settle at least 20% of 
its obligations within a period of two years. 

The benefit for the debtor is that in 
the event that the settlement offer is 

approved, the debtor will be discharged 
of its remaining debts upon fulfilment of 
the settlement ratio, whereas in ordinary 
bankruptcy proceedings the debtor will 
not be discharged unless all of its debts
are entirely satisfied. 

According to a study by the Institute of 
Economics of the University of Salzburg, 
in Austria nearly 75% of insolvencies are 
filed too late. Further, a large number of 
insolvencies are not filed by the company 
itself but by creditors. This is due to the 
fact that insolvency creates a negative 
image and entrepreneurs are afraid of 
being stigmatised by admitting failure. 

Furthermore, settlement proceedings 
(Ausgleichsverfahren) are rarely 
undertaken in practice whereas forced 
settlements are commonplace since the 
ratio of obligations to be fulfilled is more 
favourable to the debtor than in settlement 
proceedings. In 2008, 34% of insolvency 
proceedings were settled by “forced 
settlement” (Zwangsausgleich) whereas 
only 1.3% of insolvency proceedings were 
settled by court settlement proceedings 
(Ausgleichsverfahren). The main reason 
for the disparity is that the statutory 
requirement to settle no less than 40% 
of the debtor’s obligations in the case of 
court settlement proceedings was often 
not achievable.

The new structure of insolvency 
proceedings

“Insolvency proceedings” 
(Insolvenzverfahren) is the new 
umbrella term encompassing bankruptcy 
proceedings (Konkursverfahren) on the 
one hand and the so-called restructuring 
plan (Sanierungsplan) and restructuring 
proceedings (Sanierungsverfahren) on 

the other. The procedural provisions are 
broadly the same. 

Restructuring proceedings 
(Sanierungsverfahren) correspond to 
the former settlement proceedings 
(Ausgleichsverfahren). As with the former 
settlement proceedings, restructuring 
proceedings may, at the latest, be applied 
for at the commencement of insolvency 
proceedings. They may also be applied for 
when there is merely a threat of becoming 
insolvent.

The main goals of the reform and their 
implementation under the ILRA

Early commencement of insolvency 
proceedings

One of the objectives of the reform is to 
prevent companies from delaying filing 
insolvency proceedings. 

The intention is that this will be 
accomplished by (i) a restructuring 
proceeding, which will permit the debtor 
company (under supervision of the 
restructuring receiver) to undertake its 
own administration (Sanierungsverfahren 
mit Eigenverwaltung); and (ii) reducing 
the mandatory ratio of obligations to be 
fulfilled to at least 30% of the creditors’ 
claims within two years instead of 40%,
as required under the current regime.

A prerequisite for a restructuring 
proceeding is that the debtor presents a 
restructuring plan, either concurrently with 
the application for insolvency proceedings 
or, at the latest, with the opening of 
insolvency proceedings. Furthermore, the 
debtor has to specify in the application 
that it has or will obtain the means to fulfil 
the quota and has to present a finance 

Austria//  
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plan as evidence that (initial) funding of 
the company is secured. A restructuring 
proceeding may also be initiated if 
insolvency is merely threatened.

To encourage the use of “forced 
settlement” (now the restructuring plan)

Under the ILRA, the restructuring plan 
must be accepted by and the settlement 
offer must be approved by (i) a simple 
majority of all creditors present at a 
creditors’ meeting; and (ii) creditors 
representing at least 50% (instead of the 
present 75%) of the total amount of all 
outstanding claims represented in the 
meeting.

When undergoing a restructuring plan 
the debtor must settle at least 20% of its 
obligations within a period of two years 
(i.e. the same quota which applied for the 
“forced settlement”).

After completing the restructuring plan, 
the debtor may apply to be removed from 
the insolvency register and commercial 
register.

Restricting the ability to contest 
restructuring loans

The amendment to s.31 of the Insolvency 
Act concerning the ability to contest 
unfavorable transactions is important 
for banks that are granting loans for 
the purpose of restructuring companies 
in crisis. Currently, any of the debtor’s 
transactions that are directly or indirectly 
adverse to creditors may be challenged if: 
(i) the transaction has been entered into 
following the debtor becoming insolvent 
or after an application to commence 
insolvency proceedings has been issued; 
and (ii) the other party to the agreement 

was aware or should have been aware 
of the insolvency or the application for 
insolvency proceedings.

Under the ILRA, agreements which are 
concluded after the company has become 
insolvent (but before the commencement 
of insolvency proceedings) that are 
indirectly adverse to creditors can only 
be challenged if the other party to the 
agreement was aware or should have 
been aware of the insolvency or the 
application for insolvency proceedings, 
and that objectively such party should 
have foreseen that the company had no 
suitable restructuring plans. In particular, 
banks providing credit for restructuring 
purposes and maintaining an open credit 
account are considered as potentially 
“indirectly adverse to the creditors”: banks 
and debtors will benefit from the increased 
restrictions on the ability to contest 
transactions. As restructuring (in court as 
well as out-of-court) is dependent on the 
provision of credit in order to continue the 
running of the business, this restriction will 
also facilitate the restructuring efforts of 
the debtor. 

Facilitations to keep the company 
operating

In order to facilitate the operation of the 
insolvent company’s business the IRLA 
has proposed restrictions on the ability 
to terminate most kinds of contract 
during insolvency proceedings. Therefore, 
during the first six months after the 
commencement of insolvency proceedings 
the contracting party may not terminate 
the contract except for good cause, if 
termination of the agreement could 
threaten the continuance of the operation 
of the business. Thus, ordinary termination 
rights are postponed. Deterioration of 

the debtor’s financial situation and delay 
in receiving payment from the debtor for 
receivables that have been due before the 
commencement of insolvency proceedings 
do not constitute good causes for 
termination. This amendment is of course 
advantageous for a business in trouble; 
at the same time, however, it presents 
a danger for creditors that cannot easily 
end their contractual relationship with an 
insolvent debtor. 

Conclusion

With the reform, the legislator has 
attempted to improve the chances of 
successfully restructuring a company. Only 
time will show the actual impact of the 
reforms in practice. It is hoped that the 
reform will ensure more companies are 
successfully restructured. However, some 
of the new provisions present the danger 
that in the future creditors will have to 
bear more of the risk when a business
fails, merely for the sake of restructuring
a troubled business.

/
Anna Konopka
CMS Reich-Rohrwig Hainz 
Rechtsanwälte GmbH, Vienna
E anna.konopka@cms-rrh.com

mailto:anna.konopka@cms-rrh.com
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During the economic downturn, it has 
been difficult for many companies to 
pay their debts and to perform their 
obligations. An increasing number of such 
companies, or their creditors, have filed for 
insolvency.

In many cases, the company is already in a 
very poor financial condition by the time a 
petition to initiate insolvency proceedings 
is filed. The situation may be so serious 
that the company does not have sufficient 
funds or assets to cover the expenses 
of the insolvency proceedings. In such 
circumstances, there are a number of 
scenarios where the court may decide to 
deviate from usual insolvency proceedings. 
These are outlined below.

Prepayment of the initial insolvency 
proceedings costs by the creditors

There are normally three main parties  
to an insolvency proceeding: (i) the  
debtor company; (ii) its creditors; and  
(iii) the State (if the proceedings involve a 
competent body such as National Revenue 
Authorities). If the company itself does not 
have sufficient funds or assets to cover the 
initial costs of the insolvency proceeding 

then the court, in its first decision, 
determines the initial costs and gives one 
of the other parties (i.e. the creditors) time 
to prepay them. Insolvency proceedings 
may only then be opened once the initial 
costs have been paid. One of the main 
features of this court decision is that it 
cannot be appealed against and is not 
enforceable against either the company or 
its creditors.

There is no requirement that money to pay 
the initial insolvency costs be available in 
cash. These expenses can be covered by 
realising the company’s assets into cash. 
Standard court practice requires that a 
company’s assets must be sufficient to 
cover the initial expenses.

Suspension of the insolvency 
proceedings

In the event that the company or its 
creditors are unable to pay the initial costs 
of the insolvency proceedings, the court 
may suspend the insolvency proceedings 
under Art. 632, para.1 of the Commerce 
Act

1

. By making such a decision the 
court declares the state of insolvency/
over-indebtedness, sets the insolvency 

Bulgaria//  
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The court’s decision under Art. 632, para.1 
may be appealed against by interested 
third parties (such as other creditors that 
have claims against the company arising 
from other court decisions or from a 
liability towards the public).

If the insolvency petition was filed by 
a creditor, the decision to suspend 
proceedings becomes effective the 
moment the creditor’s right to withdraw 
the petition ceases. 

Reopening insolvency proceedings

Insolvency proceedings that are suspended 
may be reopened within one year from 
the date the court’s decision to suspend 
proceedings is registered at the 
Commercial Registry. Proceedings will only 
be reopened if the petitioner can prove 
that the company holds sufficient assets 
to cover the initial costs of insolvency 
proceedings or a creditor can provide the 
required amount.

All timelines governing claims against the 
company start to run from the moment 
the decision to reopen proceedings is 
registered at the Commercial Registry.

Termination of the insolvency 
proceedings

However, if no party makes a request 
for the reopening of the insolvency 
proceedings within the one-year period, 
then the court may terminate the 
proceedings and order the company’s 
deregistration from the Commercial 
Registry. And once insolvency proceedings 
have been terminated, a new prescription 
period regulating the creditors’ receivables 
from the company starts to run.

/
Teodora Ivanova
CMS Cameron McKenna, Sofia
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State Gazette Issue No. 48 dated  1)	
18 June 1991, as amended.

trigger date (usually backdated), opens 
the insolvency proceedings and declares 
the company insolvent or over-indebted. 
The debtor may not dispose of its assets 
and the court may also allow a distraint 
over the company’s property and the 
termination of its activity. However, 
the company remains registered in the 
Commercial Registry.

It should be noted that it is the company’s 
lack of funds that differentiates normal 
insolvency proceedings from those 
under Art. 632, para.1. In the course of 
standard insolvency proceedings, when 
deciding to open insolvency proceedings, 
the court would normally declare the 
state of insolvency/over-indebtedness, 
set the insolvency trigger date and open 
the insolvency proceedings and as well 
as make other orders. The court can 
only declare the company insolvent/
over-indebted and terminate its activity 
after a number of things have happened. 
These include the insolvency administrator 
taking control of the insolvent estate, the 
creditors’ claims being approved and no 
recovery plan being proposed or accepted.
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Introduction

Croatia, together with the rest of the 
world, is currently facing the ongoing 
financial crisis. Many entrepreneurs and 
companies are now only just struggling to 
survive in this new ‘hostile’ environment. 
The biggest problem for a ‘healthy’ 
company is the increase in the number of 
consumers that are rejecting or failing to 
pay for products or services rendered.

Before the financial crisis, many companies 
became reckless in extending credit to 
customers, blinded by the desire to boost 
profitability. These companies either 
took less effective security or none at 
all. As an example, bank guarantees, 
being the more expensive security, were 
frequently replaced with promissory 
notes. Consequently, these companies 
had been left with very limited recourse 
once a customer defaulted on payments. 
As a result, companies can either initiate 
legal proceedings against such customers 
followed by enforcement or insolvency 
proceedings (if the required terms 
are fulfilled). However, enforcement 
proceedings can no longer be initiated 
once insolvency proceedings have been 
initiated.

Enforcement

Generally, when a debtor ceases paying 
its debts, the creditor may be left with no 

other option but to enforce any security 
it may have. If the company has used 
effective security, enforcement can be 
initiated immediately. If not, companies 
first have to drag their debtor through 
lengthy legal proceedings followed 
by enforcement. Therefore, there is a 
substantial time lag between initiating 
actions against the debtor and receiving 
payment on the outstanding claim.

During this time lag, it is however 
common for insolvency proceedings to be 
brought against a debtor once a creditor 
has initiated enforcement. Although 
these two will overlap, the insolvency 
proceedings will generally prevail. Given 
that insolvency proceedings protect all the 
debtor’s creditors (including employees 
of the debtor and the State) and not only 
the creditor that initiated enforcement, 
insolvency proceedings are considered 
by the legal system to be of a greater 
importance than enforcement.

What now?

The Croatian Insolvency Act stipulates 
that creditors are not entitled to initiate 
enforcement (including a request for 
interim measures) on the debtor’s assets 
once insolvency proceedings against the 
debtor have been initiated. The creditor is 
only allowed to submit its claim as part of 
the insolvency proceedings. 

The creditors are given an opportunity to 
submit their outstanding claims against the 
debtor on the terms set by the Court. The 
time period for submitting claims will be no 
shorter than 15 days and no longer than 
30 days from the day when the insolvency 
proceedings were initiated. 

Furthermore, any enforcement that 
is pending (which means that the 
proceedings are ongoing and no legally 
binding ruling has yet been adopted) at the 
time the insolvency proceeding is initiated, 
will be suspended (and ultimately ceased). 

This inevitably means that insolvency 
proceedings block any future or ongoing 
enforcement against a debtor. It is worth 
noting that any creditor (or indeed the 
debtor itself) may make a request to the 
Commercial Court to initiate the insolvency 
proceedings against the debtor. 

Is it all lost?

An issue that a creditor may have in 
respect of the insolvency proceedings 
against its debtor is that in insolvency 
proceedings, all of the debtor’s unsecured 
creditors shall have equal rights to be 
compensated (i.e. all claims that are 
undue shall become due at the moment 
the insolvency proceeding is initiated). 
Furthermore, insolvency proceedings are 
expensive and the expenses involved are 
the first to be deducted from the debtor’s 

Croatia//  
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assets. This means that a creditor is unlikely 
to receive the full amount owed to him.

As mentioned above, an enforcement that 
is pending will be suspended if insolvency 
proceedings against the debtor are 
commenced. However, such enforcement 
may continue if the creditor has taken a 
pledge over the debtor’s assets – and the 
creditor may even initiate enforcement 
against the debtor’s assets once the 
insolvency proceedings have commenced 
as long as it has the benefit of such pledge.

A creditor, for example, shall receive 
a pledge over the debtor’s property 
during enforcement once a notice of 
the enforcement has been registered at 
the Land Registry. The same applies to 
chattels owned by the debtor once these 
are registered on the “dispossession 
list” (pljenidbeni popis). Note that the 
dispossession list, drafted by the court 
administrator, is the list of the debtor’s 
goods seized in each enforcement 
proceeding.

It should however be noted that the 
Croatian Insolvency Act includes a 
provision which states that any creditor 
will lose the benefit of a pledge or a 
similar right if it was taken 60 days prior 
to the commencement of the insolvency 
proceedings. It is also important to note 
that interim measures (e.g. measures 
stating that the debtor is not entitled to 

dispose of its property), even if issued 
during the enforcement, do not create a 
pledge in favour of the creditor.

Options

If, as stated above, the creditor has taken a 
pledge over certain assets belonging to the 
debtor, it may choose to:

submit its claim in the insolvency and  ——
participate in the insolvency as a 
regular creditor; or 

continue with enforcement without ——
submitting a claim in the insolvency 
proceedings; or 

submit its claim in the insolvency ——
proceedings whilst reserving the right 
to separate compensation.

From a creditor’s point of view the first 
option would be the least favourable 
because this means that the creditor 
will rank equally with all other creditors. 
The second option will be preferred by 
a creditor whose pledge has been duly 
registered and where the value of the 
pledged assets is sufficient to cover all 
amounts owing. Under the third option, 
the creditor will first be compensated from 
the value of the asset that is subject to the 
pledge and thereafter, such creditor may 
pursue the debtor for the remainder of its 
claim through the insolvency proceeding.

Conclusion

Insolvency proceedings generally prevent 
a creditor from initiating enforcement 
against an insolvent debtor. However, this 
is not always necessarily the case and a 
creditor may establish a preferred status in 
the insolvency proceedings if such creditor 
acts promptly.

/
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The sauvegarde procedure is a formal 
insolvency procedure which can be used 
by a debtor to restructure its debts pre-
emptively even though it is still solvent. It 
is seen as a powerful way for distressed 
debtors to help come to an arrangement 
with their main creditors. 

Under the provisions of the initial Loi de 
Sauvegarde of 26 July 2005 (which applied 
to the present case), the sauvegarde 
proceedings could be initiated to assist a 
business entity in any kind of difficulty. 
However, these difficulties had to be of 
such a nature that could ultimately lead to 
a state of cessation des paiements (i.e. the 
debtor’s inability to pay its outstanding due 
debts with its current available assets), and 
the debtor must be unable to overcome 
them by its own means.1 

Under the sauvegarde procedure, the 
debtor benefits from stays of (i) demands 
for payments of debts that arose prior to 
the judgment initiating the proceedings 
and (ii) of any legal actions or enforcement 
measures relating to those debts. This 
puts the debtor under court-protection 
and allows it to reschedule its debts 
through renegotiations with its creditors 

or, if necessary, by means of a coercive 
court order. 

Given the protection it offers, the 
sauvegarde procedure is liable to being 
improperly applied by unscrupulous 
debtors in order to impose rescheduling 
of their debts to their creditors even if 
they are not facing significant difficulties. 
Consequently, French courts must 
carefully consider whether the sauvegarde 
procedure is appropriate from the outset. 

In this respect, the judgment from the 
Cour d’appel de Paris (a French appellate 
court), delivered on 25 February 2010, is a 
commendable example of how the French 
courts could control debtors’ use of the 
sauvegarde procedure.

In this recent and long-awaited judgment, 
the Court had to decide whether it was 
appropriate to initiate the sauvegarde 
procedure for the SPV company Heart of 
La Défense (HOLD) and its parent company 
Dame Luxembourg (part of the Lehman 
Brothers group).

The facts of the case can be summarised 
as follows: French company HOLD acquired 
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and owns a real estate complex located 
in Paris La Défense (the western business 
district adjacent to Paris). This complex 
included a business premises, the Towers 
“Coeur Défense”. HOLD is a wholly-owned 
subsidiary of Dame Luxembourg, which 
is incorporated under Luxembourg law, 
which is itself controlled by companies in 
the Lehman Brothers group. In order to 
finance the acquisition of the building, 
which amounted to roughly EUR 2.11 
billion, HOLD obtained two loans for 
a total amount of EUR 1,638,950,000. 
HOLD had granted a mortgage over its 
assets as security and had also assigned 
the rental claims arising from the leases 
of the premises. At the same time, Dame 
Luxembourg had granted the lenders a 
pledge over its shares in HOLD.

Under a clause in the loan agreement, 
creditors were entitled to demand early 
repayment for non compliance relating to 
the LTV ratio and if no new solvent bank 
could be substituted as counterpart for 
Lehman Brothers. Following the collapse 
of Lehman Brothers and its financial rating, 
the creditors warned the debtor that they 
would require early repayment of the 
entire debt. 

Given the cost of replacing Lehman Brothers 
and their inability to enter into a new 
hedging agreement, HOLD and Dame 
Luxembourg applied to court to initiate 
sauvegarde proceedings. Their request was 
accepted and two separate sauvegarde 
proceedings were opened by the Tribunal 
de commerce of Paris on 3 November 2008.

Eurotitrisation, a creditor, applied to 
court as a third party (under the tierce-
opposition procedure) to challenge the 
opening of the sauvegarde proceedings. 
It claimed that the conditions necessary 
to commence sauvegarde proceedings 
had not been met. When the first 
instance court rejected its application, 
Eurotitrisation appealed to the Cour 
d’appel de Paris.

In its judgment delivered on 25 February, 
the Cour d’appel allowed the appeal and 
overruled the Tribunal de commerce’s 
decision. In doing so, the appellate court 
reassured creditors by ensuring that lax 
applications of the sauvegarde procedure 
would not be entertained.

The Cour d’appel consequently granted the 
creditor’s request to revoke the decision 
initiating the sauvegarde proceedings in 
relation to HOLD and Dame Luxembourg. 
This decision automatically revoked the 
rescheduling plan that had been adopted 
by the Tribunal de commerce on  
9 September 2009.

The Cour d’appel based its decision 
on the fact that the debtor companies 
did not establish that they faced real 
difficulties, which adversely affected 
their core business. For HOLD, this was 
renting business premises; and for Dame 
Luxembourg, this was holding shares.

In particular, the Court found that 
HOLD had not shown that it was facing 
difficulties in continuing to let properties 
and had only used arguments relating to 
how unforeseen circumstances rendered 
its contractual obligations under the loan 
agreement more onerous.

As the loan agreement was a binding 
contract, HOLD could not unilaterally 
amend it. In the absence of real difficulties 
impacting its business, HOLD’s request to 
initiate sauvegarde proceedings was simply 
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aimed at getting around the legal barriers 
preventing it from unilaterally modifying 
the contract.

The protection offered by the sauvegarde 
proceedings must not be inappropriately 
used and be seen by debtors as an easy 
way to amend unilaterally the terms of 
their contract, just because they were 
unable to successfully renegotiate them.

Indeed, it might be advisable for a debtor 
to try and come to a voluntary arrangement 
with its main creditors under the amicable 
procedures of mandat ad hoc or 
conciliation before trying to benefit from 
the sauvegarde proceedings. 

The Cour d’appel’s decision offers some 
protection to creditors that have granted 
loans or offered funding within the 
framework of structured finance schemes, 
against abusive practices which some 
debtors may have been tempted to employ. 

The judgment tackles the concerns that 
were identified in the Autumn 2009 
edition of this newsletter and delivers a 
warning to debtors intending to exploit the 
sauvegarde procedure for reasons that the 
legislator had not intended to address.
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Under new provisions introduced by 1)	
the Ordonnance n° 2008-1345 of 18 
December 2008, the debtor requesting 
the opening of sauvegarde proceedings 
no longer has to establish that the 
difficulties it faces would lead to a 
situation of cessation des paiements.
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A couple of important court decisions 
have dealt with some issues that may 
arise during liquidation proceedings in 
Hungary. In this article, we analyse two 
recent decisions dealing with the right of 
set-off and prepayment in the context of
an insolvency process.

The Act XLIX of 1991 on Bankruptcy 
Proceedings and Liquidation Proceedings 
(hereinafter the “Liquidation Act”) 
provides that a right of set-off may be 
exercised during liquidation proceedings, 
provided that the claim:

has been registered by the liquidator as ——
acknowledged; and  

has not been assigned after the ——
liquidation proceedings commenced. 

The first court decision stated that even if 
the right of set-off is permitted after the 
commencement of liquidation proceedings, 
the court may declare the contract invalid 
on the basis that the contract had been 
concluded with the intention of giving 
preference to a creditor (Court decision 
of the Tribunal of Debrecen No.GF. III. 
30.694/2006/7.).

The above is relevant for banks because 
the right to exercise a (purchase) option 
combined with a set-off against the 
outstanding debt is often used in Hungary 
as security in liquidation proceedings. 
The fact that the Liquidation Act treats 
the right to an option as security (which 

more or less reflects the current practice 
of banks) raises the problem as to 
when it would be best to exercise an 
option for banks (i.e. before or after 
the commencement of liquidation 
proceedings). If, for example in an asset 
finance, a bank exercises its option by 
setting off the purchase price of an asset 
(e.g. real estate; quota) against monies 
held by the debtor with the bank, and 
the court subsequently decides that 
the contract is invalid on the basis that 
preference had been given to a creditor, 
the bank will then be unable to set-off. 
Instead, it has to seek repayment along 
with other (unsecured) creditors in the 
liquidation proceedings. 

The second court decision states that a 
commercial arrangement may be deemed 
invalid on the basis that a preference was 
given to a creditor, if such commercial 
agreement was concluded before the 
liquidation proceedings commenced and 
includes prepayment by the debtor (Court 
decision of the Tribunal of Budapest No. 
11. Gf. 40.344./2008.3.) 

The facts of the case are as follows: a 
debtor entered into a finance agreement 
with a bank in order to purchase a vehicle. 
Before the liquidation proceedings 
commenced, the debtor sold the vehicle 
to a third party. In accordance with the 
provisions of the sale contract, the buyer 
paid the purchase price to the bank. At the 
same time, the debtor requested the bank 
to treat the amounts outstanding under 

credit agreement due because the debtor 
wanted to prepay all its debt. The credit 
agreement would have run for three more 
years if not for the prepayment.

The court deemed the whole commercial 
agreement invalid, on the basis that the 
bank received payment earlier than the 
due date stated in the credit agreement.
The court ordered the entire transaction 
to be unwound (including repayment by 
the bank of the monies to the debtor), 
leaving the bank to claim alongside other 
unsecured creditors in the liquidation 
proceedings.

We are of the view that the above court 
decision is detrimental and contrary to 
commercial practice.
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